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MISCELLANY. 



Bisk of Injury in Consequence of the Absence of Fike Escapes. — 
The decision of the Supreme Judicial Court of Massachusetts, in Jones 
v. Granite Mills, 1 is one of the most cold and brutal decisions to be found 
in any American Law Book. It ought to be denounced from one end of 
our land to the other, until judges shall cease, from very shame, to quote 
it as authority. Certain truisms are known to the profession without mass- 
ing cases in support of them. An employer is bound to exercise reasonable 
care, to the end of keeping his premises safe for the occupancy and use 
of his employes. The duty of exercising this reasonable care is a primary 
and absolute duty, in the sense that he can not absolve himself from its 
performance by attempting to devolve it upon another, whether an inde- 
pendent contractor, a superior servant or a fellow servant of the ser- 
vant who is killed or injured by his failure to perform it. In this sense 
it is frequently called a non-assignable or unalienable duty. The most 
obvious conception of law, justice, and humanity would assign to 
this class of duties, the duty which a master owes to his servants 
of keeping his premises provided with reasonable means of exit 
in case of fire; of providing reasonably efficient apparatus for the extin- 
guishment of fire; and of keeping such apparatus in a reasonable state 
of repair. All these obligations on the part of the master are repudiated 
by the decision in question, and the risk is put upon the injured or mur- 
dered servant, and the failure of the master to perform this primary duty 
is put upon the shoulders of a fellow-servant, and the infamous conclu- 
sion reached that the catastrophe presumptively is due to the failure of 
some fellow-servant to do his duty, and that the master is therefore not 
liable. 

In this case it appeared that the plaintiff and other employes worked on 
the upper floor of the six-story factory building. There was no fire escape 
above the fifth floor, nor any exit from the sixth floor except by a winding 
stairway in a tower at the corner of the building. The fire occurred through 
the overheating of a spindle of a spinning-mule. The fire apparatus was 
out of order. Ignoring the obvious conclusion that it was a primary duty 
of the master to keep the fire-apparatus in order, the court assumed, in 
the absence of evidence speaking upon the question, that it was out of 
order in consequence of the negligence of a fellow-servant of the plaintiff. 
It was a cold and brutal assumption, indulged in for the purpose of putting 
money and property above life and humanity. This has been called "The 
Moloch decision." It is not creditable to the head or to the heart of the 
court that rendered it, or to the judge who consented to be its mouthpiece. 
It is opposed to the settled principles of the common law. No reasoning 
could properly result in the conclusion that the failure to perform a duty 

1 126 Mass. 84. 
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primarily resting upon the master, that of taking reasonable measures to 
render his premises safe for his servants, could be shuffled off as the duty 
of some fellow-servant. This dreadful holocaust, in which a great many 
people, some of them women and children, were burned to death, and this 
miserable decision, exonerating the proprietors of the building where their 
negligence was absolutely plain, recall to mind that passage of Milton in 
which he describes : 

"First Moloch, horrid king, besmear 1 d with blood 
Of human sacrifice, and parents' tears, 
Though for the noise of drums and timbrels loud 
Their children's cries unheard, that passed through fire 
To his grim idol. Him the Ammonite worshipped." 

The last sentence, must have been a slip of the tongue of the great blind 
poet in dictating the famous passage. In view of the Massachusetts decision 
above quoted, it should read, "Him the Mammonite worshipped." 

If the foregoing decision expresses the doctrine of the common law, then 
the servant necessarily assumes the risk of being burned to death through 
the negligence of the master in failing to provide suitable fire-escapes or to 
keep his apparatus for extinguishing fire in proper order. If the master 
is not bound, under the principles of the common law, to afford his servants 
suitable means of egress from the building by means of fire-escapes in 
case of a fire breaking out therein, the servant necessarily assumes the risk 
of the situation, however dangerous it may be. For example, there is a 
decision to the effect that negligence on the part of the proprietor of a 
factory cannot be predicated of the fact that the windows leading to the 
fire-escapes were screwed down, where such windows were light structures 
and could easily have been kicked out, with as little delay as would be 
occasioned by raising them if unfastened, and propping them up. A 
servant can kick the window out if he happens to think of it and is not 
smothered by smoke, and if his faculties are not overwhelmed in the dread- 
ful position in which he suddenly finds himself placed — a conclusion which 
might impress the minds of the judges could they be placed in such a situa- 
tion and be kept there for a brief period and then "kicked out." 

But all the courts have not bowed to this doctrine, or at least have not 
applied it under all circumstances. One court has held that a boy of nine- 
teen, employed in an upper story of a factory, the means of escape from 
which are insufficient in case of fire, is not presumed, as matter of law, to 
have assumed the risk, but that whether he has done so is a question of 
fact. 

It should be kept in mind that the conclusions may be different where 
there is a statute requiring the building to be equipped with fire-escapes 
and where the statute is violated by the proprietor of the building, where- 
by his servants are burned to death or injured. In such a case, to hold that 
the servants accept the risk of the statutory negligence of the master would 
be, in effect, to repeal the statute. Such, it has been held by an enlightened 
court, is not the law. Even here a judicial tendency has been discovered 
to fritter away the protection of such a statute. Where such a statute 
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required "factories" to be equipped with fire-escapes, it was held that the 
existence of a chemical laboratory, the entire output of which was less than 
twenty per cent, of the business, which was that of a wholesale drug com- 
pany, did not constitute the place a "factory" within, the meaning of the 
statute. But it is suggested that statutes which are designed to conserve 
human life ought to be liberally construed, in the application of civil reme- 
dies, so as to promote the end intended. A building which is in part devoted 
to the manufacture of chemicals, and which, owing to the nature of the 
business, is more liable to take Are than if ix, were some other kind of 
"factory," is within the very policy and mischief of such a statute, and none 
the less so because the larger part of the building may be devoted to the 
storage and sale of such chemicals. 

Seymour D. Thompson. 
35 Nassau St., New York. 

— Chicago Legal News. 



Contribution among Wrongdoers — Where several persons are jointly 
liable and one makes a payment discharging the liability of all, he gener- 
ally gets a right to contribution against his co-obligors. It has commonly 
been said, however, that this is not true between wrongdoers. Yet to such 
a broad statement there are admittedly many exceptions, — so many in fact 
that some courts have been led to declare that it can no longer be stated as 
a general rule. 1 For example, it is well recognized that among those who 
are wrongdoers merely by construction of law there may be contribution. 
Thus, where under the doctrine of respondeat superior joint employers of a 
tortfeasor become liable for his acts, contribution is permitted if they are 
morally innocent. 2 The same is true where several parties under an honest 
mistake as to title levy upon property belonging apparently to their debtor." 
Again, where recovery for a negligent tort is based upon failure to perform 
a duty imposed by a joint undertaking, the party paying all the damages 
may recover half from the other. 1 In one case at least this rule has been 
extended to negligent torts in general.* 

Wherever contribution is enforced the right rests not on a presumed 
arrangement between the parties, but on a recognition that as between them 
it is just that the burden be borne by those who have shared the benefit. 6 
In the above cases the obligation arises from the benefit received in the 
discharge of liability. Such a benefit exists wherever one joint tortfeasor 
discharges the liability of all. As between one wrongdoer and another, 
contribution is as equitable between wrongdoers as between any other joint 
obligors. Although this has been recognized in several cases, 7 there has been 

1 Goldsborough v. Darst, 9 111. App. 205 ; Bailey o. Bussing, 28 Conn. 455. 

2 Woolley i). Batte, 2 C. & P. 417; Horbach v. Elder, 18 Pa. St. 33. 
' Acheson v. Miller, 2 Oh. St. 208. 

4 Armstrong County v. Clarion County, 66 Pa. St. 218. 

5 Palmer v. Wick, etc. Co. [1894], A. C. 318. See Thweatt v. Jones, 1 Band. (Va.) 328. 
o Dering v. Earl of WincheUea, 1 Cox, 318. 

' Sely i). Unna, 6 Wall. (U. S.) 327. 
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a widespread failure to do so. It is therefore gratifying to note the em- 
phatic language recently used by the New York Court of Appeals in the 
case of Kolb v. The National .Surety Company, 176 N. Y. 233. "The legal 
principle upon which contribution among those jointly indebted rests, is as 
just where wrongdoers are concerned as in other cases where it is allowed, 
and the refusal of a court to entertain an action to compel it is based upon 
considerations of the nature of the pomplaintant's liability and the associa- 
tion of the parties who incurred it." 

As just indicated, although contribution may be equitable, it does not 
follow that a court will entertain an action to enforce it. Where the con- 
duct of the party asking relief was intentionally unlawful or morally wrong, 
the interests of the community demand as a measure of protection that the 
loss lie where the injured party has seen fit to place it. 8 Otherwise the joint 
commission of torts would be encouraged. Where, however, as in the cases 
above mentioned, there has been no joint undertaking to commit a tort and 
the parties have not been engaged in an act immoral or intentionally unlaw- 
ful, contribution should properly be permitted. Public policy does not 
seem to require that one who is liable for a tort should never be able to 
shift the burden of his liability. This is the reasoning which leads to the 
enforcement of express contracts under such circumstances. Otherwise it 
would be impossible to enforce bonds of indemnity or the innumerable con- 
tracts of employers insuring against liability for the negligence of their em- 
ployees. The line which is drawn in such cases would seem to afford a 
practical test. Where such a contract would be valid, contriDution should be 
enforced. But if under the circumstances *a contract to share liability would 
be regarded as against public policy, an exception shoma be made to the 
general rule of contribution. — Harvard Law Review. 



The First Virginia State Bab Association. — Our attention has been 
called to the Acts of 1869-70, p. 41, wherein appears the following: 
An Act to incorporate the Virginia Law Society. 
Approved April 2, 1870. 

1. Be it enacted by the General Assembly, that Wm. Green, John B. Bald- 
win, Wood Bouldin, James Neeson, John L. Marye, Jr., Wm. McLaughlin, 
James Lyons, Andrew Hunter, Wm. A. Maury, W. W. Gordon, L. R. Page; 
Wm. W. Crump, R. T. Daniel, Robert Ould, Henry A. Wise, Robert Stiles, 
Isaac H. Carrington, B. R. Wellford, Marmaduke Johnson, Thomas J. Evans, 
R. H. Christian, Wm. H. MacFarland, A. M. Keiley, A. R. Courtney, Muscoe 
Garnett, Charles Herndon, Alfred Morton, James C. Taylor, John A. Mere- 
dith, Sherwin McRae, and such other persons as may, with their consent, be 
hereafter associated with them, shall be a corporation for the advancement 
of legal science, the promotion of law reform, and the cultivation of kindly 
professional and personal intercourse among the lawyers of Virginia. 

2. The members of the society may elect a directory to consist of a presi- 
dent and four directors, who shall have full authority to prescribe rules 

« See 12 Harv. L. Rev. 176. 
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for the government of the society, the management of its property, and the 
conduct of its business, so that such rules be not inconsistent with the 
laws of Virginia, and shall be subject to the control of the members in 
general meeting. 

3. The directory shall have authority to increase its number, provided 
that its members shall not exceed thirteen. 

4. This act shall be in force from its passage. 



Telephone Conveesations. — The Supreme Court of Washington dis- 
cussed this question in an action against a warehouseman for the loss of a 
trunk. Young v. Seattle Transfer Co., 74 Pac. Rep. 375. 

There was no proof that the company ever received the trunk, except that 
the plaintiff's agent called for defendant's number over a telephone on two 
occasions, asking that they come for and store the trunk for the plaintiff; 
that, thereafter, an expressman took the trunk away from plaintiff's pre- 
vious residence. There was no evidence to identify the person who took the 
trunk as the defendant's employee, hence the court held the evidence insuffi- 
cient to show that the defendant had ever received the trunk in its posses- 
sion. 

On the subject of communications over the telephone the Supreme Court 
ruled as follows: 

"Communications, when material to the issues, through the medium of 
the telephone, may be shown in the same manner and with like effect as con- 
versations had between individuals face to face, but the identity of the 
party sought to be charged with a liability must be established by some 
testimony, either direct or circumstantial. It is not always necessary that 
the voice of, the party answering, or of either party for that matter, be 
recognized by the other in such conversations, but the identity of the per- 
son or persons holding the conversation, in order to fix a liability upon 
them or their principals, must in some manner be shown. To hold parties 
responsible for answers made by unidentified persons in response to calls at 
the telephone from their offices or places of business concerning their affairs 
opens the door for fraud and imposition, and establishes a dangerous pre- 
cedent, which is not sanctioned by any rule of law or principle in ethics of 
which we are aware. A party relying or acting upon a communication of 
that character takes the risk of establishing the identity of the person 
conversing with him at the other end of the line. The able counsel for 
respondent argue that the ease at bar presents the question as to the weight 
of evidence; that, the jury having found in respondent's favor on these 
issues, the court will not interfere. 

' ' On that branch of the case relating to communications over the telephone 
as evidence our attention is directed to volume 25, Am. & Eng. Ency. of 
Law (1st Ed.) p. 885, where the following language is used: "There may 
be cases, however, in which the fact that the voice is not recognizable, and 
that neither party can be absolutely sure of the identity of the person con- 
versing with him, may necessitate the application of exceptional rules.' 
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Several cases are cited in the foot-note in support of this proposition. Wolfe 
v. The Missouri Pacific By. Co., 97 Mo. 473, US. W. 49, o h. R. A. 539, 10 
Am. St. Rep. 331, was an action brought by plaintiffs (respondents) against 
the company (appellant) to recover damages for breach of a contract for 
the carriage and delivery of merchandise. At page 477, 97 Mo., and page 
50, 11 S. W., 3 L. R. A. 539, 10 Am. St. Rep. 331, Barclay, J., delivering 
the opinion of the court, observes: 'In the progress of the trial the court 
admitted testimony of alleged conversations by telephone connected with 
plaintiffs' office, though the witness did not identify the voice he heard at 
their instrument.' The opinion states subsequently that there was ample 
testimony to support the finding of the trial court, and that its instructions 
were correct. Then proceeds to remark: 'A question arose incidentally at 
the trial upon the admission in evidence of a conversation held through the 
telephone between some one at the instrument in plaintiffs' private office 
and the witness.' It is significant that the subject matter of the conversa- 
tion is not discussed by the court. The language, in connection with facts 
of the case as shown by the decision, would imply that the alleged com- 
munication was not very material to the issues. As the court remarked 
further on: 'The ruling here announced is intended to determine merely 
the admissibility of such conversation in such circumstances, but not the 
effect of such evidence after its admission.' In the controversy at bar appel- 
lant does not question the admissibility of Ramsay's alleged conversations 
over the telephone with reference to the trunk, bnt contends that they fail 
to connect appellant with the trasaction. 

"The case of Globe Printing Co. v. Stahl, 23 Mo. App. 451, bears more 
directly on the propositions discussed by the respective counsel in the case 
at bar. The action was brought by the printing company (respondent) 
against Stahl (appellant) for the purpose of collecting a debt. The facts 
appear in the opinion of the court at page 452, and are thus stated: 'The 
sole question which arises upon the record is whether the court erred in 
admitting evidence of a conversation had through a telephone between the 
plaintiff's bookkeeper and a person who answered to the defendant's name. 
The bookkeeper testified that he called up by telephone to the general office of 
the Bell Telephone Company for defendant's number, and was, by the central 
office, connected therewith; that the list of the telephone company showed 
that the defendant had two telephones, one at his undertaking establishment 
on Franklin avenue, in the city of St. Louis, and another at his livery 
stable, on Olive street; that witness was not certain which number he 
called, but that his best recollection was that it was the Olive street num- 
ber; that there was an answer from the defendant's number to the tele- 
phone call; that he (the witness) did not know whose voice it was, and 
does not now know; that the witness did not know the defendant's voice, 
and did not know the defendant, but that he asked, through the telephone, 
if that was Stahl (the defendant), and the answer was 'Yes.' The witness 
was then asked to give the conversation then had through the telephone 
with the party answering the call. In response to this question the witness 
testified, against the objection of the defendant, that he asked why defend- 
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ant did not pay the bill for which this suit was brought, and that the party 
answering said, 'All right ; I will attend to the matter about the first of the 
month.' A previous witness had testified for the plaintiff to a conversation 
through the telephone in a similar manner, with the defendant, whose 
voice the former witness identified.' The court ruled that the testimony 
was admissible. In that case it appeared that the bookkeeper of respond- 
ent identified Stahl by first inquiring if it were he who answered the 
call at the telephone. Receiving an affirmative response, he talked with 
Stahl about the debt for which suit was brought, though Stahl's voice was 
not recognized. Still it should be borne in mind that the alleged conversa- 
tion related to prior dealings had between the parties to the litigation. It 
further appears that a previous witness had testified to a conversation; had 
with Stahl over the telephone, who recognized the voice. The court very 
properly held that the testimony was admissible. While it appears in the 
case at bar that neither respondent nor Mr. Ramsay had any previous deal- 
ings with the appellant concerning the trunk in question, Ramsay did not 
on either of the occasions named make any effort to identify the party or 
parties. The facts in the other cases cited by the author were so dissimilar 
to those presented in this controversy we deem it unnecessary to comment 
upon them. The respondent offered no evidence to supply 'the missing link' 
in that regard. The jury was permitted to guess, and base its findings 
thereon, that some agent or employee of the appellant answered witness 
Ramsay's communications, or at least one of them; that in pursuance 
thereof an employee of the transfer company, who was unknown and uniden- 
tified by the testimony, called and removed the trunk from the Yesler resi- 
dence. This is not a question as to the weight of evidence, but one of failure 
of proof on material issues tendered by respondent and denied by appellant. 
A verdict based on such considerations cannot stand." — National Corpora- 
tion Reporter. 



